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In the Name of Allah, The Beneficent, The Merciful
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We send prayers and blessings upon His (swt) Noble Messenger (saw)
And upon his (saw) Servant, the Promised Messiah (as)
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Allah desiresto make clear to you, and guide yow{ the paths of those before

you, and to turn to you in Mercy. Andllah is Al-Knowing, Wise[4:27]
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Summary of the Punishment for Homosexuality
i n the Qurdan.

1. Introduction

Homosexuality and sodonare bothsins in Islamwhich involve sexualintercourse
betweerthose of the same sext,anal and oral intercourgeperformedcontra to the
ordained laws ofll ah and His ordinance.

There is no punishment for those who commit the sins of homosexuality or sodomy
expressly proscribed by tligu and However, theQ u an@oes manifestly declare

how All ah dealt with the people to whom Prophet @ * ®) {4 §ent The people of
SayyidnaLut @ * ®)WiKd'ere deeply engrossed in perverse acts of homosexuality,
sodomy, sexual promiscuity etc., in ignorance of divine laws desgoyed bll ah.

The Ahadith (sayings of thérophetMuhammad® *® ™ Y dH thé JarisEs of the

past do offer some advice as to how to deal with homosexuals and these vary from the
minimum of arrest and confinement or separation from the rest of sociaty, upt
sentencing them to death for severe cases involving sodomy, rape, and violent
homosexuality.

The severity of the punishment varies depending on the offender of the crime of
homosexuality, the situations surrounding the offence (e.g., consent, rape, etc.)
whether it is spreading in the community, how rampant it is and the rate of diseases
spreading due to such acts, etc.

Accordng to the sources of tlghaid g \which constitute theShaid awhen taken
altogetherthe mnimum punishment that can be appended to people who comynit a
lewd or obscene acts (terméd-hi-shatdin theQ u ani@ lexicon), not limited to, but
including homosexuality, is codified in the primary source of3haié aihrhe Holy
Qu and
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AAnd such of vy o ttyof angflagramt mptoprlet)acalleo gu
witnessfour of you against them; and if they bear witness, then confine them
to th)e/zhousesntil death overtakes them or Allah opens for them some other
way. o

Hadrat Khalfatul Mash |, Maulana Hakim Nuruddin® °® ¥ §hefdidsest companion
of Hadrat Mash al-Maudud @ ¥ ® ¥ MEBEUARY on this verssucidates

! Sloan,l.J., Homosexual Conduct Anihe Lawg (1987,0ceana Publications, U3A.5
2The HolyQ u anp4:16
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AThe meaning of thi swomanshouldnatbe t hat a mi
punished without reason, rather fowitnesses should testify to her mischief

attesting that the woman is mischievous and so she should be arrested.

Until such a time that God Almighty shows a way out [i.e. reforms them or
provides an exception withinhdrmmt Shari 6
mischief then punish both of thérand if they abstain from lewdness and

reform their ways then | eave theméthese
government/rulers who are well versed with punishments and it is they to

whom the instruction &f famsilu-hunné®d [ conf i ne® t he m] refer

This verse thus promotes that as a minimum, such offenders should be arrested and
imprisoned and is so advised in full cognisance of the consequence of such acts on the
health of the community and the societguich acts were to become the norm.

Purelyteleologically, if everyone became homosexual then the human race would end
within a few hundred years and so to keep the human race extant until such a time as
All ah gives reprieve, it is essential that therabstention of such unnatural

mechanisms which are in fact a cull caused by unnatural sexual lust.

2. What Constitutes the Offence

There is a difference of opinion amongst ¢hé uad(eslamic jurists) as to whether
the act ohomosexualityconstitutesd imad (adultery or not.

Some clearly hold that homosexuality amounts to adultery whilst others adduce
evidences to the contrary and the latter opinion is the majority opinion.

The jurists in the first group who said thaloes amount to adultebasetheir
argument ora hadith from Abu Musa alAshai @ ¥ 9fn WHiehthe HolyProphet
Muhammad® #® ™ ?¥sYépdried'td havsaid:

fiWhen a macomedo another man both of them are adultexef

This view was supported by the synonyof the nature and characteristics in both
ads of homosexuality and adultery as well as the synonymy of the objectives sought
to be achieved in both acts of sexual intercourse and satisfaction of lustful desires.

The other group of jurists, which are the majority, state that homosexuality does not
constitute adultery a& U (cdistoms and norms of society) in most societies does not
treat homosexuality like adultery.

The majority of jurists also opine thadmosexualitydoes not constitutadulteryasit
is asserted thahe companions themselvegre in disagreement in prescribing the

3 Hagad i ¢Furgedn Vol.2, pp.1611, commentary on verses-18, (Zia-ul-Islam Press Rabwah,
NazaratlIsted at R®dkista)h aut hor 6 s d weaders areakdlysdirexted totme
original Urdu text]

* Al-Shaulani (17591834), Nayl alAutar - Shah al-Muntaga alAkhbar, Cairo, 1982, p.20(harrated
by alBaihaq)

® lbn Quaamah, A-Mughni, Vol. 9, Der al Kutub al6 A ri,8&irut, 1986, p.61
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punishment fohomosexualityand it differed from their opinions as to the punishment
for adultery.

3. Punishment for Homosexuality

All muslim jurists are agreed that homosexuality and sodomy are sexual offemces b
they differ as to their punishment.

According to the great jurist and founder of the largest school of legal thought within
Islam, Imam Abu Harifa® * * 9 Farfo’tRe one to which the Ahniggah Muslim
Jamatahlargely subscribes, the act of sodomy and haxoality does not amount to
adultery and therefore there is Inadd (lit. dimité punishment to be meted to the
offender excepT azié (discretionary) punishments.

T azi6 has several possible meanings and connotatidnazé literally means
chastisement in the mdest, most general, sefdiselowever, in its legal sense it
signifies criminal punishment which is not fixed and neither prescribed for by the
sources of th&hai6 a®hin Islamic Jurisprudencerugaha (jurists) considel azid
discretionary correctigrrehabilitation or chastisement.

For instanceal-Maward,'® the classical scholar and juristic specialisisiamic

State and Governance defirfleszo as:

Aépuni shment inflicted i n Sbaibsgehsas of of f e
not enacted writte penalties. The rules relating to it differ depending upon

who is inflicting it and upon whom it is inflicted. It has this point in common

with written penalties: it, too, is a means of reprieve and reprimand which

varies with the nature of the offendewever, it differs from them in other

O

respedtséod

There are thremain views concerning the punishment for the offence of
homosexuality
View 1:

Onegroupwhich holds the position that homosexuality amounts to adultery proscribe
thathadd punishmentor adulteryshould be imposed on the offender.

®Doi, A.R. I ., 6Shar'"Ela2002, AlShNDordean Pablisheop.242a wo , ( 6
'Benmel ha, G., O6Tadazir Crimesd, in Bassiouni
Oceana Publications Inc.) pp.232

8 Namely theQ u anpSunnahHadit h , df thenCor@panions of the Proph@iyas andljtih ad.
°Benmelha, G. 6 Tadazir Crimeso, in Bassiouni, M. C. , 60The
Oceana Publications Inc.) pp.232

19 Al-Maward dies in 1058 in Baghall where he exercised the functions of JudgadfQuas and still

is a scholar of great repute whoshauthored great works, of which the most vkelh o wn -Ahlsam 6 A |

alFSutany ya6 ( The Rules of Governance).

6 AAhkam alSuttaniy y ,ap&04

, M. C.
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This isgenerally the vievheld by the Maliks, Imam Ahmadibn Hanbal® * ¥ 9%&ng ”°
one opinion in the 1% fi madhhab (legal jurisprudentialschool of thought}?

These jurists opined thptinshment of adulterghould be imposed on the offender as
it constitutes a prohibited sexual intercoundech isde factosimilar to adultery

The reason for ambiguity of the actual punishment is that those who claim that the
punishment should be the saa®ethat for adultery also differ as to whether the
punishment for adultery is lashes or stoning as dictated by their school of legal
thought, the commentaries of teu andvhich they accept, and the community they
reside in and how rampant the crimerighat society?

The jurists who favour this view also said ttieg punishment for adulteshould be
imposed oroffenders of homosexuality as they perceive that acts of homosexuality
sufficiently resemble acts of adultetyroughdiyasd the process adinalogical
reasoning, which is one of the sources which constitutstiagd a’h

Some jurists viewed that, the punishmenaddlteryshould only be imposed on the
offender, i.e. the active partner, whereas the sodomized victim, i.e. the passive
partne, should be flogged with hundred lashes regardless whether he is a male or
female,married or unmarriet®

View 2:

The second group consists of those jurists who opined thabthesexual offender
should be imposed witthe death penalty irrespectivad whether he is married or not,

or the degree of participation in the aBtroponents of this view base their opinion on
the following narration by Ibn Atds @ ¢ 9fhat tHe Prophdt P ™ 75§l 0F nAt

Alf you find anyone doi npodaesitdndtheds peop

one to whom it is done; and if you find anyone having sexual intercourse with
an animal , kil i m and kill the ani

21bn Qudamah, A-Mughri, Vol. 9, Der al Kutub al6 A ri, 8éirut, 1986, p.160
13 as penetration is involved, ifiie offender is anuhsan(married/norvirgin (depending on school of
thought)), he should be stoned to death, and in the case where the offefndérmsuhsan
(unmarried/virgin), a flogging of hundrédshes should be imposedhe latteris based on the
injunction regarding the punishmentaifa thatcan be found in the Quran:
AThe adul t er e s-flogaachdonetohtleem with a huhdeed ®ripes. And let not
pity for the twain take hold of you in executing the judgememitlicdh, if you beliewe in All ah
and the Last Day. And let a party of the believers witness their punistinj@hie Holy
Qu an@4:3]
And the former is based uporHadith of the Rophet(saw):
"A man came to the prophet who was in the mosque and said: | have committed ¥ina bu
regretted it so much' this statement was repeated for four times the prophet then asked the
man: 'Are you insane?' The man answered. 'No' Then the prophet further asked the man: ‘Are
you a muhsan?" Yes'. answered the man Men the prophet said. 'Baggtdasrman and
stoned him to death (Narrated from Ab Hurairah)
¥ 1bn Qudamah, A-Mughni, Vol. 9, Dar al Kutub alé A ri, 8dirut, 1986, (162
15 Al-Shauleni (17591834), Nayl alAutar - Shah al-Muntaga alAkhbar, Cairo, 1982, p&Z
(narrated by aBaihadq)
®Hadt h No . 1 2ugHBatMamam ndirBAdilat atAhkaa m6, ( The Attai nment of
According to the Evidences of the Ordinances) bgnintbn Hajar alAsgabni, p.275 (1993, Dar el
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Thus this group of jurists hold the punishment for homosexuality todse severe
compared tahatprovided by tle first group.

View 3:

The third group consists of those jurigtiso opinethathomosexualitydoes not
amount toadulteryand thereforés punishment carot be imposed ohomosexuals
As stated abovémam Abu Harifa " * 9 favouifsthis viewand arguedhat
homosexuals shadilonly be subject to discretiorygpunishments

However it shall be noted thtite discretionarpunishment, according tamam Abu
Harifa® 2 ¥ 9 Fcah’sbmetimegroffer deathas punishmerdepending on the
circumstances of the case. Than beamposed in cases whereby thiéenderis a
repetitive offendeand shows little or no sign of reform, and as a result of his/her
actions society at large is being influenced and thus the punishment is necessary to

effectpublic deterrence

An Important Note:

It is important for those not well versed with the sources, methodology, philosophy
and objectives of th8haid g that theprovisions ofthe Shaid g particularly the
criminal punishments, are only applicable if certaery Pecific, and necessary
conditions are fulfilled.

For instanceunless specifically identified, the Islamic punishments contained in the
sources oShaiid aahne only to be applied to Muslims, bBydIslamic administration

or government, and in accordance with the ruleslamic state and governance.
Non-muslims(in Islamic States)re tobe ruledaccording tahe laws of their own
religions and are not to be forced to accord to Islamic, lmtvmay choose to be so
adjudged However, if a state is ruled by Islamic governance the laws of the state
have to provide legal provisions for all the citizens of the stateloing so they have
executive prerogative to rule the state in the way they deem is best for the interest of
their society. They can, therefore, establish certain laws to prevent homosexual
practices in society and provide sanctions for those whdiggdwmosexuality in

lieu of such laws.

Similarly, there are certaitlslamic legal maxims and principlaghich must be
observed at all times whigdannot be fully explained here due to the vastness of the
topic, but summarily thegnumerateertain principles whichltimately speciy that

in case of any harm coming to the sociatya whole, or there being any doubt as to

Fikr, Beirut) Buktari, Muslim, Abu D aud, atTirmidhi and Ahmad trasmitted it; its transmitters are
authoritative but there is some difference regarding its authenticity and strength.
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the conviction of a person, the doubt must be resolved in favour of the victim, as the
an incorrect judgement incurs heavy repercussions as regards therdokoring

Additionally, Islamic Law must beseen inlie light of theMagasd al-Shaid a(the
objectives sought to ketainedby the implementation of téhaid g.hThisisan
extensive concept and theand is one which, if not maintainedfulfilled, and thus
breachedmay rendethe applicationof theShaid aitsud a case as wralid.
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